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“Once a charity accepts a gift, it must comply with the obligations it undertook in exchange – not only for 

its own benefit, but for the sake of the charitable sector in general.”  – Gail Aidinoff Scovell, “Naming 

Rights,” unpublished paper to The Nonprofit Forum, June 20, 2012. 

On October 19, 2012, Justice Charles E. Ramos of the Commercial Division of 

New York County Supreme Court, authored a noteworthy opinion in The Reed 

Foundation, Inc. v. FDR Four Freedoms Park, LLC.1  The case interprets the parties’ 

obligations under donation and donor recognition agreements that I drafted in 2010 on 

behalf of our long-time private foundation client, The Reed Foundation (the 

“Foundation”).  As discussed below, Justice Ramos ordered the FDR Four Freedoms 

Park, LLC (the “LLC”)—the developers of the recently opened FDR Four Freedoms 

Park on Roosevelt Island—to abide by the terms to which they agreed in those 

carefully-negotiated agreements entered into in March 2010.   In particular, the donor-

recognition agreement obligated the LLC to engrave a specific text at a specific location 

in the Park in recognition of the significant contributions, in the form of initial capital 

and otherwise, made by the Foundation to the revival and construction of this long-

                                                 

 

 
1  Index No. 653482/2012 (N.Y. Sup. N.Y. Ct.) (see Exhibit D). 
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dormant memorial to President Franklin D. Roosevelt.  Justice Ramos has ordered 

specific performance of this engraving obligation.  We believe this to be a case of first 

impression in New York State. 

Justice Ramos’s decision highlights the important role of the courts in 

safeguarding donor intent through the enforcement of donor agreements.  Justice 

Ramos recognized the strong public policy interest in enforcing the contractual 

obligations made by the recipients of charitable donations.  In doing so, Justice Ramos 

created welcome precedent in New York, which should help provide reassurance to 

donors that their acceptance of proffered donor recognition is to be honored.  The 

media seized upon the significance of the case, with coverage of Justice Ramos’s 

decision appearing in the New York Times and the New York Law Journal. 

I have summarized below the case’s undisputed material facts, the parties’ legal 

arguments, and Justice Ramos’s order granting the Foundation’s petition and awarding 

specific performance. 

The Facts Underlying the Dispute  

The FDR Four Freedoms Park (the “Park”) was designed in the 1970s by the 

architect Louis I. Kahn.  On St. Patrick’s Day in 1974, Kahn died of a heart attack in a 

men’s restroom in Pennsylvania Station in New York.  His body went unidentified for 

three days.2  The documents in his possession at the time of his death were these plans.   

                                                 

 

 
2  Wikipedia: Louis I. Kahn. 
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For decades, efforts to develop the park had been unsuccessful.  Jane Gregory 

Rubin, a director and officer of the Foundation, first learned about the Kahn plans in 

1991.  At that time, Roosevelt Island Operating Corporation (“RIOC”) officials Jean 

Lerman and Alyce Russo had prepared a master plan for the area on the Island known 

as “Southpoint Park.”  Working as legal counsel for an adjacent art installation, Ms. 

Rubin was briefed on the plans for what is now called the Four Freedoms Park (“FFP”) 

and was astonished to learn that such a project had not been realized.  When she raised 

the subject with her acquaintance, Ambassador William vanden Huevel in 1992 after 

the retrospective at the Museum of Modern Art on Kahn’s work, he stated that he did 

not think FFP a timely effort.   

Others disagreed with the Ambassador’s view.  In particular, Ms. Russo in 1993 

hosted a workshop about RIOC’s commitment to the site and in 1994 oversaw the 

clearing of the site.  She also had the site graded, sculpted, and compacted to Kahn’s 

specifications.  After that, the site languished for more than a decade. 

The actual genesis of the FFP revival was a private luncheon on January 22, 2004, 

at the Century Association.  In addition to Ms. Rubin and Ambassador vanden Huevel, 

the attendees included Lois Dubin (who had worked with the landscape architect on the 

Kahn plans) and Harriette Dorsen (a retired lawyer who worked for Plaza Construction 

Corporation).  From that meeting emerged action steps, including Ms. Rubin’s proposal 

to collect the scattered Kahn records and create a presentation and written record.  Ms. 

Rubin offered funding from the Foundation for an archival effort and an exhibition 

representing FFP to the general public, especially for a definitive publication which 
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could be used for fundraising to realize the FFP.  Thus, Ms. Rubin  and her husband, 

Reed Rubin, who are officers of the Foundation, caused the Foundation to pay in 2004 

the seminal grant to the Cooper Union for the exhibition and catalogue to resurrect the 

FFP.   

The Rubins’ interest was informed by their longstanding admiration for the 

renowned American sculptor Jo Davidson (whose name for the bust of Roosevelt Kahn 

had scribbled on his sketch) and by their respect for President and Mrs. Roosevelt.  Mr. 

Rubin has stated that his most prized possession is a Jo Davidson bust of Lincoln, which 

he keeps at his bedside.  His parents were friends of Davidson’s and his mother worked 

with Eleanor Roosevelt.  In fact, a photograph of Vera Rubin with Eleanor Roosevelt has 

long hung at the Foundation’s office entrance.  Given these many personal connections, 

Mr. and Mrs. Rubin enthusiastically propelled the project forward.  Ms. Rubin worked 

on locating the Kahn drawings in Pennsylvania and helped plan the Cooper Union 

exhibit.  Using the Foundation’s grant, the Cooper Union published the catalogue called 

“Coming to Light: The Louis I. Kahn Monument to Franklin D. Roosevelt for New York 

City,” which detailed the project and reproduced for the first time Kahn’s sketches.3   

                                                 

 

 
3  A companion case to the Foundation’s was filed by the LLC’s other seminal donor, the Chicago-based 

Alphawood Foundation (“Alphawood”).  In its complaint, Alphawood’s founder cites a January 9, 
2005, article about the exhibit in the New York Times as having sparked his interest in FFP.  At 
paragraph 15 in the Alphawood complaint filed by Paul Weiss, the plaintiff states:  “Efforts to fund 
construction of the Park were unsuccessful from the late 1970s until 2005.  Interest in the FDR Park 
was renewed in 2005, when Reed and Jane Gregory Rubin (the “Rubins”), who are officers of the 
Reed Foundation, funded an exhibit of Kahn’s work at the Cooper Union for the Advancement of 
Science and Art in New York City.  This exhibit was publicized in a 2005 New York Times article and 
memorialized in an exhibit catalogue entitled ‘Coming to Light: The Louis I. Kahn Monument to 
Franklin D. Roosevelt for New York City.’  Upon reading these materials, Eychaner became 
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The Rubins also initiated a series of fundraising events with Roosevelt admirers, as well 

as meetings with Ambassador William vanden Heuvel, Chairman of The Franklin and 

Eleanor Roosevelt Institute (“FERI”).   

The Rubins’ enthusiasm and efforts paid off in the form of FERI’s eventually 

undertaking the project, including through formation of a single-member special-

purpose LLC to oversee the construction.  Ms. Rubin and officials of the LLC engaged 

in numerous meetings.  Then over a period of years, LLC and Foundation officials 

added legal counsel to numerous negotiations, meetings, and calls.  In March 2010, the 

Foundation contracted with FERI and the LLC to provide a pivotal, early $2.5 million 

Grant, the express purpose of which was to support Phase One construction of the 

Park.4  The Foundation and the LLC entered into detailed contracts carefully 

documenting the parties’ mutual agreement regarding the Grant.  In particular, the 

agreements meticulously detailed the LLC’s obligation to engrave a specific 51-letter 

donor recognition text (the “Threshold Recognition Text”) on the side of the granite 

structure (the “Threshold”) enclosing a bronze bust of Roosevelt.5  The agreements also 

acknowledged that the Foundation would be entitled to the equitable relief of specific 

performance in the event of the LLC’s breach and that the LLC would not contest 

                                                                                                                                                             

 

 
interested and decided to become involved.  That same year, the Roosevelt Institute began 
considering the feasibility of reviving the dormant project.” 

4  This Grant enabled the LLC to meet a deadline both to quarry the Kahn-specified granite and to 
trigger release of certain much-desired government funding. 

5  For a chart of the recognition sites offered by the LLC to donors, please see Exhibit E. 
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standing.  Pursuant to the agreements, the Foundation paid the $2.5 million Grant on 

March 26, 2010.   

Construction of the Threshold was at last completed in July 2012.  At this time, 

however, the LLC allowed Nick Benson, the artisan responsible for overseeing all 

engraving on the Threshold, to leave the project site without having engraved the 

Threshold Recognition Text, despite Benson’s unavailability to complete the work until 

October 1, 2012—a mere two-and-a-half weeks prior to the scheduled dedication of the 

Park.  Over the next two months, the LLC consistently acknowledged its obligation to 

engrave the Threshold Recognition Text while simultaneously pressuring the 

Foundation to relinquish its agreed-upon recognition rights.   

Finally, on October 2, 2012, the LLC informed the Foundation that it would not 

perform the engraving because its “architects and consultants” had advised the LLC 

that including the Threshold Recognition Text on the Threshold was not the “best 

aesthetic.”  As a result, on October 4, 2012, the Foundation commenced a declaratory 

judgment proceeding against the LLC, seeking an order declaring that the LLC had 

breached its contractual obligation to the Foundation and awarding the Foundation 

specific performance by requiring the LLC to complete the agreed-upon engraving. 

The Parties’ Arguments 

The Foundation argued that the LLC breached its agreement by refusing to 

engrave the Threshold Recognition Text, a bargained-for obligation that the parties had 

carefully detailed in the agreements.  The Foundation also argued that specific 

performance of the LLC’s contractual obligation to engrave the Threshold Recognition 
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Text—rather than monetary damages (i.e., a return of the Grant)—was the proper 

remedy for the LLC’s breach given that the engraving is “such a unique and precise 

honorary recognition” of the Foundation’s role in erecting the Park that it is not subject 

to monetary valuation.  In addition, the Foundation stressed that the parties 

acknowledged in the governing agreement that the Foundation would be entitled to 

specific performance in the event of the LLC’s breach.  Finally, the Foundation noted 

the necessity of judicial enforcement of the LLC’s donor recognition obligations in 

furthering the public policy interest in encouraging philanthropy.  

In opposition, the LLC argued that although it had reneged on its agreement, the 

LLC could not be forced to engrave the Threshold Recognition Text because the 

engraving would, according to the views of “members of the architectural community,” 

interfere with the artistic purity of the Park.  Furthermore, the LLC contested the 

Foundation’s view of the case as “one of private contractual concern,” arguing that a 

lawsuit seeking specific enforcement of donor agreements improperly framed the issue 

as a “crass commercial transaction.”  Rather, the LLC argued that the Foundation’s 

Grant constituted a mere “conditional gift” that did not impose upon the LLC a binding 

obligation to engrave the Threshold Recognition Text.  Thus, according to the LLC, the 

Foundation’s only remedy for the LLC’s breach of the agreement was the return of the 

Grant.  Dismissing the Foundation’s contractual right to seek specific performance, the 

LLC claimed that “[t]hey may seek equitable relief, but they may not necessarily find 

it.” 
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The Court Grants the Foundation’s Petition 

On October 16, 2012, the case came before Justice Ramos in New York Supreme 

Court, the venue specified in the agreements.  After hearing the parties’ arguments, 

Justice Ramos granted the Foundation’s petition, directing the LLC to complete the 

Threshold Recognition Text.  In ruling from the bench, Justice Ramos relied heavily on 

the importance of enforcing obligations to donors, noting that “the public interest [and] 

public policy favors philanthropy.”  Justice Ramos cautioned that “any decision 

contrary to [enforcing] the very carefully articulated agreement between the parties . . . 

would do great damage to the generosity that the City benefits from.”  In concluding 

his remarks, Justice Ramos emphasized the chilling effect that a ruling in favor of the 

LLC would have on future charitable giving, expressing concern over “what’s going to 

happen to the next charitable organization that wants to raise money” if the court did 

not hold the LLC to its agreement with the Foundation.6   

On October 19, 2012, Justice Ramos issued a written opinion detailing his 

findings.  As a threshold matter, Justice Ramos held that the LLC had materially 

breached the donor agreements by refusing to engrave the Threshold Recognition Text, 

as it was contractually obligated to do.  Justice Ramos noted that it was a matter of law 

                                                 

 

 
6  As noted above, the other early and, at more than $10 million in grants, largest donor to the LLC, 

Alphawood, had also filed suit against the LLC on similar grounds but based on very different 
agreements.  While the two cases were heard together by Justice Ramos, Alphawood settled its 
dispute with the LLC at the hearing before Justice Ramos issued his ruling. 
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for the court to interpret and enforce unambiguous contracts, such as the donor 

agreements.   

After finding that the LLC had breached its agreement, Justice Ramos held that 

the Foundation was entitled to the remedy of specific performance, rather than 

damages.  Justice Ramos ruled that specific performance was the proper remedy 

because the Foundation was entitled to fulfillment of its “manifested expectation” at the 

time of the Grant.  Here, that expectation was an engraving of the Threshold 

Recognition Text, a “lasting recognition of the Foundation’s role in erecting the Park” 

that Justice Ramos noted “has great significance to the Foundation and its principals.”  

Justice Ramos also rejected the LLC’s argument that it could simply return the 

donation, noting that this would negate the term in the parties’ agreements granting the 

Foundation the right to specific performance in the event of the LLC’s breach. 

Finally, Justice Ramos was “disturbed” by the LLC’s contention that it could 

escape its contractual obligation to donors by deferring to the supposed public interest 

underlying the artistic objections of some persons in the architectural community.  

Instead, Justice Ramos forcefully reaffirmed the public policy interest in encouraging 

philanthropy, declaring that “the public’s interest in charitable giving require[s] that 

philanthropy trump fashion.”  Further highlighting the social value of enforcing donor 

agreements, Justice Ramos proclaimed that “[n]o potential donor in this State should be 

made to fear that its generosity will be diminished” by the whims of a recipient’s 

managers.  Justice Ramos concluded by emphasizing the role of the judiciary in 

safeguarding the interests of the philanthropic community, stating that “the only path 
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the courts can take to insure that New York’s generous custom and practice of 

philanthropy survives is to require the LLC to honor its obligations that were so 

carefully articulated in the Agreements.” 

Next Stop: The Appellate Division 

On November 14, 2012, an order directing the LLC to engrave the Threshold 

Recognition Text was entered with the clerk of the court.  On November 16, the LLC 

filed an appeal.  On November 27, 2012, the LLC filed a motion seeking expedited 

treatment of the appeal and previewing their argument on the merits.  The parties have 

agreed to seek an expedited briefing schedule, and the case is likely to come before a 

panel of the New York Appellate Division, First Department, in February 2013. 

Conclusion 

This case addresses for the first time before a New York State court a variety of 

contractual provisions we have relied upon for three decades.  For example, Section 6 of 

the Grant Agreement, “Enforcement,” provides “The Foundation reserves the right to 

enforce the terms of this Grant Agreement.  Each of the Institute and the LLC agrees 

that it will not contest the standing of the Foundation to bring any such arbitration or 

suit.”  Section 6, “Default,” in the Recognition Agreement states that the LLC agrees 

that in the event of the LLC’s breach or threatened breach the Foundation will be 

entitled to equitable relief in the form of specific performance.  These provisions were 

understood by the parties when agreed to in 2010 and when reviewed again in 2012.  

Nonetheless, the LLC elected to refuse to perform—after numerous oral and written 

statements that it would perform—based on its unilateral and recently-conceived 



 

________ 

Page 11 

artistic view.  The Foundation and Alphawood Foundation both sued when attempts to 

work with the LLC were rebuffed by the LLC.  The Foundation—alone in having these 

terms and such detailed Agreements—prevailed. 

Among the lessons to be learned from this case are that detailed terms do matter 

and are worth including, even if such specificity offends some who argue that 

philanthropy should be free from the “crass commercialism” of written agreements and 

their enforcement.  Another clear lesson is that charities offering donor recognition 

which accept and spend donors’ funds must expect to be called to account if they fail to 

consider the 11th Commandment: “Honor thy Obligations” to donors or else those 

donors will seek enforcement against you. 

I attach as Exhibit A the Affirmation of my partner Michael J. Garvey in Support 

of Petition for Declaratory Relief and Specific Performance; as Exhibit B our 

Memorandum of Law in Support of Petition; as Exhibit C the transcript of Justice 

Ramos’ statement from the bench; as Exhibit D Justice Ramos’ Memorandum Decision; 

and as Exhibit E a chart of the recognition sites offered by the LLC to donors. 

Exhibits A-E 
















































































































































































































































